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The principle of proportionality, along with other principles including necessity and legality, is well established in 
jurisprudence, especially in cases related to restrictions on speech and expression. 
 
However, the global accessibility of content posted online by users makes it subject to a plurality of national 
laws with potentially different or even conflicting regulatory obligations. 
 
This calls for additional criteria regarding the geographic scope or reach of content restrictions to become an 
integral part of the proportionality test in determining an appropriate course of action. 
 
As public authorities and private actors increasingly have to define the territorial scope of restrictions, the 
following operational norm1 of ‘geographically proportionate and relevant action’ and two corresponding 
criteria can inform their decision making.  
 

GEOGRAPHICALLY PROPORTIONATE AND RELEVANT ACTION2 

“Decisions by public authorities and private actors  

preserve the broadest availability of legitimate content.” 

The two following criteria of ‘International normative coherence’ and ‘Default action by service providers’, 
further detailed on the next page, can provide a conceptual framework to operationalize this norm on a case-by-
case basis and help determine the necessary and proportionate geographic scope of restrictions: 
 
 

International normative coherence  

which categorizes the degree of convergence 

among legislations across jurisdictions. 

Default action by service providers 

expected when a piece of content is deemed  illegal 

or contrary to community guidelines. 

 
This approach is intended to help guide a diversity of stakeholders, be it for judges in the treatment of cases 
submitted to them, policymakers in the development of corresponding legislation, content moderators in 
implementing either legislations or practices of particular platforms, and platforms themselves when developing 
their terms of service and community guidelines. 

 

 
1 The notions of “operational norm” and “criteria” and these formulations come from the work of the multistakeholder 

Content & Jurisdiction Program Contact Group that worked in 2018-19 in the perspective of the 3rd Global Conference of the 

Internet & Jurisdiction Policy Network in Berlin on 3-5 June 2019. 
2 The original formulation of “Geographically proportionate action and international normative consistency” was rephrased by 
Stakeholders as part of the Berlin Roadmap which was an outcome of the 3rd Global Conference of the Internet & Jurisdiction 
Policy Network in Berlin on 3-5 June 2019. See Content & Jurisdiction Operational Approaches, p. 17. 
(https://www.internetjurisdiction.net/uploads/pdfs/Papers/Content-Jurisdiction-Program-Operational-Approaches.pdf)  
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International Normative Coherence 

The following categories can be used to ascertain the degree of normative convergence on illegal content across 
jurisdictions. The frontiers between these different categories are however not rigid. Debates exist regarding 
where some topics fall.  

 
Note: The maps above illustrating normative coherence (particularly in 2 above)  

are not intended to be geographically accurate and are simplified representations. 
 

Default Action by Service Providers 

The normative basis invoked for a content restriction has a direct relation to its geographic scope, as illustrated 
by the table below, which can help identify the default action associated with each case:  
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